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Wahta Mohawks Administration Code 

 

EXECUTIVE SUMMARY 

 

The Wahta Mohawks Administration Code (the “Code”) appears on its face to provide a 

comprehensive overview of the expectations and requirements of all members of the Wahta 

Mohawk First Nation (the “Members”) in relation to by-laws, procedures, policies, 

administration and official Chief and Council activities.  

 

The Code defines the roles and responsibilities of Chief and Council (also referred to in the Code 

as the “Leadership”), administrative employees of the Wahta Mohawk First Nation 

(“Administrative Employees,” also referred to in the Code as “Administration”), and Members 

(also referred to in the Code as “Band Member” and “Citizen”). It also provides principles and 

rules to guide and regulate relationship between Members, Administrative Employees and Chief 

and Council. It requires Chief and Council to take an Oath of Office and abide by a Code of 

Ethics, and requires Administrative Employees and Members to abide by a similar Code of 

Ethics. Finally, and perhaps most importantly, it lays out a scheme of sanctions for any Chief, 

Councilor, Administrative Employee or Member who does not comply with any provision of the 

Code.  

 

However, the scheme set out in the Code is problematic for many reasons. First, it imposes 

significant obligations on all Members, and Members could face serious sanctions if they do not 

or cannot comply. Second, it also imposes significant obligations on Administrative Employees, 

some of whom are not even Members of the Wahta Mohawk First Nation. Administrative 

Employees also face the threat of sanction if they do not or cannot comply with the obligations 

imposed under the Code. Third, the Code creates a scheme of management and supervision that 

entails significant liability for Chief and Council as well as the Wahta Mohawk First Nation as a 

whole. Finally, the Code contains several errors in law that result in problematic consequences 

for the control and management of Wahta Mohawk properties and resources. As a whole, the 



 

 

Code uses vague and ambiguous language and as a result exposes Members, Administrative 

Employees and Chief and Council to legal liability. 

 

While Falls Law Group have been retained to provide advice on revisions that should be made to 

the Code, upon a comprehensive review of the Code, Falls Law Group recommends that the 

Code be dispensed with altogether, or in the alternative, amended to dispose of any provisions 

that govern Members’ personal conduct, limits the liability of Chief and Council when they have 

taken appropriate precautions with respect to managing personnel and projects, and ensuring that 

the Code does not mandate any legal or political arrangement that is not available in law.  

Drafters should consider replacing the Code with a good governance vision and without tying the 

hands of members and elected officials. 

 

It must be stressed that failure to dispose of or amend this Code will result in internal strife 

between the members of the Wahta Mohawks First Nation.  This Code allows for the 

public shaming of members and essentially promotes in fighting.  This Code offers no 

solutions to internal problems and instead invites members to create problems.  This Code 

does not create good governance and will instead act as a tool to ensure that the Wahta 

Mohawks do not unite as a community.   This Code will only reinforce the Federal 

Governments mandate of oppression.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

OVERVIEW OF ANALYSIS  

  

 

Imposition of Obligations and Sanctions on Members 

 

The Code stipulates that Members have significant responsibilities and can face disciplinary 

processes and sanctions if they do not fulfill these obligations. Member obligations include: 

 

• Attending Council and “community” meetings (s. 3.3.1) 

• Holding Council and Administrative Employees “accountable” (ss. 3.3.2, 3.3.4 and 3.3.5) 

• Choosing the best representatives for the community and voting in all elections (ss. 3.3.3 

and 3.3.6) 

• “Strengthening” traditional knowledge, customs and language (ss. 3.3.8 and 5.4) 

 

If a Member is accused of not following the dictates of the Code they are subject to the following 

disciplinary procedure: 

 

• A public “Accountability” meeting 

• Review of the allegations by a “Review Committee” including an Elder, community 

member and “professional from outside of the community” 

• Sanctions, including: 

o Community Justice Circle 

o Fine/penalty 

o Legal action – criminal and/or civil 

• Members who face discipline under this procedure have limited rights of appeal in front 

of an Appeal Board that may or may not include individuals who were part of the initial 

“Review Committee”. This committee is permitted, under the Code, to determine their 

own process for hearing an appeal, and this process may or may not change depending on 

who is appealing.  

 

The obligations that are imposed on Members are vague and potentially very onerous. For 

example, the Code requires all Members, regardless of their level of involvement in the 

community or Council, to hold Council “accountable”. What it means for a Member to 

satisfactorily hold Council and Administrative Employees “accountable” is not defined anywhere 

in the Code, and could include anything from merely reading newsletters or keeping up with 

Council’s website to actively attending all meetings, reading Council reports and publications in 

detail, and asking questions of Council and Administrative Employees.  

 

The Code also requires all Members to commit to “strengthening” traditional knowledge and 

customs.  However, this provision could be interpreted to mean anything from merely supporting 

traditional and cultural initiatives within the community, to actively speaking and practicing the 

Wahta Mohawk’s traditional language and religion.  

 

Perhaps most concerning, Members are required to vote for the “best” Council members and 

various qualities are referred to. Whom to vote for and the qualities one considers are of course 



 

 

personal decisions. Many people will interpret who is the “best” differently, and that is why 

elections are held. 

 

Because the expectations of Members are ambiguous, Members are therefore open to 

disciplinary hearings and challenges for a variety of behavior that Members themselves might 

not think is problematic – for example, a Member may believe that they are satisfying their 

obligations under the Code by supporting any community projects that promote traditional 

language. However, if they themselves do not participate in these projects, a fellow community 

member might report this to the Council, and the Member will have to attend an 

“Accountability” meeting in front of their peers and neighbours. Because the requirements under 

the Code are vague, Members could interpret the Code to require more or less action. 

 

Aside from the potential problems that ambiguous drafting can lead to, it is inappropriate for 

Council to require all Members to vote in elections, vote for the “best” representative, attend 

meetings and “endeavor to promote” traditional practices. These are all decisions that are 

personal, and freedom to engage in these practices in the way one sees fit is a freedom that is 

protected under the Canadian Charter of Rights and Freedoms.  

 

Imposition of Obligations and Sanctions on Administrative Employees 

 

As with Members, the Code stipulates that Administrative Employees have significant 

responsibilities and case face disciplinary processes and sanctions if they do not fulfill their 

obligations under the Code. Administrative Employee obligations include “endeavoring” to learn 

and abide by Mohawk traditions, including language (s. 5.4). 

 

Administrative Employees face a similar disciplinary procedure as Members, including having to 

undergo a public “Accountability” meeting and potentially being subjected to civil litigation.  

 

The application of these obligations and sanctions to Administrative Employees is particularly 

problematic because some employees are not Members of the Wahta Mohawk First Nation, do 

not come from an indigenous background, and have other cultural and religious commitments. 

Forcing Administrative Employees who are not Members to practice Wahta Mohawk traditions 

and speak the language could potentially open the Wahta Mohawk First Nation to complaints 

under the Canadian Human Rights Act.  

 

Wide-Reaching and Unpredictable Liability on Chief and Council 

 

The Code also imposes significant responsibilities on the Chief and Council, and like Members, 

Chief and Council can face disciplinary processes and sanctions if they do not fulfill these 

obligations.  

 

Council obligations include: 

 

• Establishing long-term community planning (s. 3.2.3) 

• To rely on Administrative Employees’ experience when unsure about policy (s. 

3.2.8.1.6.1) 



 

 

• Creating and implementing policies (s. 3.2.9.2) 

• Ensuring that “Wahta Mohawks financial, capital and personnel resources are used as 

efficiently as possible and in a way that is consistent with Council’s objectives” 

(3.2.10.1) 

 

The Chief in particular has several “special responsibilities,” including: 

 

• To be neutral and objective in all official actions (s. 3.2.11.1.2) 

• To act as an ex officio member of all Wahta Mohawk committees (s. 3.2.11.1.9) 

• To ensure that all policies, by-laws, etc are executed and obeyed (s. 3.2.11.1.10) 

• To oversee the supervision of the conduct and performance of all senior officials of the 

Wahta Mohawks (s. 3.2.11.1.11) 

 

If the Chief or a Council member is accused of not following the dictates of the Code they may 

be subject to the same disciplinary procedure described above for Members. 

 

Ultimately, any action undertaken by Chief, Council or Administrative Employees is the 

responsibility of the Chief. If any one of those individuals acts improperly in the execution of 

their duties, the Chief may be liable if he or she does not detect or discipline the offending 

individual. This creates a significant amount of liability for the Chief under the Code.  

 

The Code also makes it the Chief’s responsibility to ensure that all policies and by-laws are 

obeyed by Members. However, it would be nearly impossible for the Chief, in his or her personal 

capacity, to observe and monitor all Members and ensure compliance with policies and by-law. 

This provision places an unreasonable obligation on the Chief.  

 

A majority of the provisions of the Code are drafted in unspecific and ambiguous language. As 

with the provisions dealing with Members, when provisions are drafted using language that can 

be interpreted in a variety of ways, this opens those subject to the provision to a variety of 

challenges and liabilities. For example, s. 3.2.4.3 states that “Leadership is to: Approve policies 

and their procedures.” This provision could mean that one of Council’s roles is to approve 

policies that they determine are in the best interest of the Wahta Mohawk First Nation. However, 

this same provision may also be interpreted to mean that Council must approve any and all 

policies that are placed before them, regardless of the policies’ benefits or viability. While the 

latter interpretation is unlikely, the Code’s language leaves Council vulnerable to many more 

challenges than if the language was specific and direct. This could even make Council vulnerable 

to litigation and other court action, which is a major drain on financial resources and time.  

 

The most significant problem with the Code as it is currently written is that it creates liability for 

Chief and Council for the improper actions and behavior of Administrative Employees. The 

Code appoints Chief and Council as managers of all Administrative Employees and they are 

therefore mandated under the Code to ensure that no malfeasance by Administrative Employees 

goes undetected. Regardless of the responsibility that comes with any Administrative 

Employee’s role, any illegal or inappropriate behavior ultimately is the fault of Chief and 

Council.  

 



 

 

At the same time, Chief and Council are mandated by the Code to seek the advice and guidance 

of Administrative Employees in creating, implementing and enforcing policies. So, while they 

are responsible for ensuring that any improper action by Administrative Employees is identified 

and punished, they are also supposed to rely on the very people that they are supervising for 

instructions.  

 

Furthermore, the Chief and Council are also obliged to adhere to various other documents of the 

Wahta Mohawk First Nation, including the Wahta Mohawk Human Resources Policy. This 

Policy makes it very difficult for Chief and Council to remove Administrative Employees from 

their positions. Therefore, while Administrative Employees’ actions are the ultimately the 

responsibility of Chief and Council, Chief and Council are given very little power to discipline 

and remove Administrative Employees who act inappropriately. 

 

Contradicting Guidelines, Legal Issues and Other Problems  

 

There are several other problems of a general nature in the way that the Code has been drafted.  

 

First, throughout the Code, the words “will,” “may,” “should,” and “must” are used to refer to 

the actions of Chief and Council, Administrative Employees and Members. These various words 

imply that some actions are mandatory, while others are merely suggestions, and therefore must 

be used with care in any by-law or legislative document. The use of these words appear at times 

to be arbitrary or inconsistent in the context in which they appear.  

 

The Code mandates that Chief and Council will have “control over” Wahta Mohawk owned 

businesses, trusts and development corporations under section 4.2.4. This provision is 

problematic in law for three reasons. First, it seems to grant control over any business that is 

owned by a Wahta Mohawk Member, regardless of whether the business is owned by the First 

Nation or not. Second, Chief and Council cannot have control over trusts in law without being 

appointed as trustees. Finally, the Code itself seems to suggest that Chief and Council must be 

made directors over any development corporations incorporated by the Wahta Mohawk First 

Nation in their personal capacity. If this is done, when a new Chief and Council are elected, the 

outgoing Chief and Council will remain in control of any development corporations or 

businesses owned by the First Nation. This legal arrangement has presented a problem for other 

First Nations in the region and caused extensive litigation.  

 

Finally, the Code refers to treating “external” relationships as secondary and treating these 

organizations/individuals, who are not defined, in a “cautious manner,” which alludes to a 

preference for xenophobic policy and suggests that relationship-building detracts from Chief and 

Council’s fiduciary duty to their members. This is another example of the code overstepping the 

bounds of control and attempting to tie the hands of elected officials in their dealings, while at 

the same time being vague as to exactly what the expectations are that the Code is attempting to 

set out.  It may be that at this time, it is appropriate or even necessary to create open, positive 

relationships with First Nations communities, member and non-member run business entities, 

and other organizations and Chief and Council must be free to foster relationships to benefit the 

community, at their discretion, without fear of being sanctioned.  
	  

	  



 

 

Sincerely,	  

	  

	  

Jay	  Herbert	  

Falls	  Law	  Group	  


