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I.	HISTORY	IS	A	TEACHER		



A.	The	Crown	Indigenous	Rela2onship	

Through	Instruments		

	

1.	The	Royal	Proclama+on	1763	

2.	Pre-confederate	Trea+es	

3.	Cons+tu+on	Act	of	1867	(s	91(24))	

4.	The	Numbered	Trea+es	((1871-1881),	including	

adhesions)		

5.	The	Indian	Act,	1876,	sec(on	6	

6.	Cons+tu+on	Act	1982,	sec(ons	25	and	35	



The Royal Proclamation 1763 

 

“And	whereas	it	is	just	and	reasonable,	and	
essen(al	to	our	Interest,	and	the	Security	of	our	

Colonies,	that	the	several	Na(ons	or	Tribes	of	
Indians	with	whom	We	are	connected,	and	who	

live	under	our	Protec(on,	should	not	be	
molested	or	disturbed	in	the	Possession	of	such	

Parts	of	Our	Dominions	and	Territories	as,	not	
having	been	ceded	to	or	purchased	by	Us,	are	

reserved	to	them,	or	any	of	them,	as	their	

Hun(ng	Grounds…”	[Emphasis	added]	



Pre-confederate Treaties 

 

None	provide	for	the	cession	of	the	inherent	

freedom	to	determine	whom	is	en(tled	to	

ci(zenship	in	an	Indian	“Na(on”	or	“Tribe”.	



 

Constitution Act, 1867 

 
	

91.	It	shall	be	lawful	for	the	Queen,	by	and	with	the	Advice	and	
Consent	of	the	Senate	and	House	of	Commons,	to	make	Laws	for	the	
Peace,	Order,	and	good	Government	of	Canada,	in	rela(on	to	all	
Ma\ers	not	coming	within	the	Classes	of	Subjects	by	this	Act	assigned	
exclusively	to	the	Legislatures	of	the	Provinces;	and	for	greater	
Certainty,	but	not	so	as	to	restrict	the	Generality	of	the	foregoing	
Terms	of	this	Sec(on,	it	is	hereby	declared	that	(notwithstanding	
anything	in	this	Act)	the	exclusive	Legisla(ve	Authority	of	the	
Parliament	of	Canada	extends	to	all	Ma\ers	coming	within	the	Classes	
of	Subjects	next	hereina_er	enumerated;	that	is	to	say,	

	

…	

	

	24.	Indians,	and	Lands	reserved	for	the	Indians.	



The Numbered Treaties (1871-1881) 

None	provide	for	the	cession	of	the	inherent	

freedom	to	determine	whom	is	en(tled	to	

ci(zenship	in	an	Indian	“Na(on”	or	“Tribe”.	

	



The Indian Act, 1876 

•  Persons	en2tled	to	be	registered	
•  	 	 6	(1)	Subject	to	sec(on	7,	a	person	is	en(tled	to	be	registered	if	

•  	 	 (a)	that	person	was	registered	or	en(tled	to	be	registered	immediately	prior	to	April	17,	1985;	

•  	 	 (b)	that	person	is	a	member	of	a	body	of	persons	that	has	been	declared	by	the	Governor	in	Council	on	or	a_er	April	17,	1985	to	be	a	band	for	the	purposes	of	this	Act;	

•  	 	 (c)	the	name	of	that	person	was	omi\ed	or	deleted	from	the	Indian	Register,	or	from	a	band	list	prior	to	September	4,	1951,	under	subparagraph	12(1)(a)(iv),	paragraph	
12(1)(b)	or	subsec(on	12(2)	or	under	subparagraph	12(1)(a)(iii)	pursuant	to	an	order	made	under	subsec(on	109(2),	as	each	provision	read	immediately	prior	to	April	17,	1985,	or	under	
any	former	provision	of	this	Act	rela(ng	to	the	same	subject-ma\er	as	any	of	those	provisions;	

•  	 	 (c.1)	that	person	
–  	 	 (i)	is	a	person	whose	mother’s	name	was,	as	a	result	of	the	mother’s	marriage,	omi\ed	or	deleted	from	the	Indian	Register,	or	from	a	band	list	prior	to	September	4,	1951,	under	

paragraph	12(1)(b)	or	under	subparagraph	12(1)(a)(iii)	pursuant	to	an	order	made	under	subsec(on	109(2),	as	each	provision	read	immediately	prior	to	April	17,	1985,	or	under	any	former	provision	of	
this	Act	rela(ng	to	the	same	subject-ma\er	as	any	of	those	provisions,	

–  	 	 (ii)	is	a	person	whose	other	parent	is	not	en(tled	to	be	registered	or,	if	no	longer	living,	was	not	at	the	(me	of	death	en(tled	to	be	registered	or	was	not	an	Indian	at	that	(me	if	the	
death	occurred	prior	to	September	4,	1951,	

–  	 	 (iii)	was	born	on	or	a_er	the	day	on	which	the	marriage	referred	to	in	subparagraph	(i)	occurred	and,	unless	the	person’s	parents	married	each	other	prior	to	April	17,	1985,	was	born	
prior	to	that	date,	and	

–  	 	 (iv)	had	or	adopted	a	child,	on	or	a_er	September	4,	1951,	with	a	person	who	was	not	en(tled	to	be	registered	on	the	day	on	which	the	child	was	born	or	adopted;	

•  	 	 (d)	the	name	of	that	person	was	omi\ed	or	deleted	from	the	Indian	Register,	or	from	a	band	list	prior	to	September	4,	1951,	under	subparagraph	12(1)(a)(iii)	pursuant	to	an	
order	made	under	subsec(on	109(1),	as	each	provision	read	immediately	prior	to	April	17,	1985,	or	under	any	former	provision	of	this	Act	rela(ng	to	the	same	subject-ma\er	as	any	of	
those	provisions;	

•  	 	 (e)	the	name	of	that	person	was	omi\ed	or	deleted	from	the	Indian	Register,	or	from	a	band	list	prior	to	September	4,	1951,	

–  	 	 (i)	under	sec(on	13,	as	it	read	immediately	prior	to	September	4,	1951,	or	under	any	former	provision	of	this	Act	rela(ng	to	the	same	subject-ma\er	as	that	sec(on,	or	

–  	 	 (ii)	under	sec(on	111,	as	it	read	immediately	prior	to	July	1,	1920,	or	under	any	former	provision	of	this	Act	rela(ng	to	the	same	subject-ma\er	as	that	sec(on;	or	

•  	 	 (f)	that	person	is	a	person	both	of	whose	parents	are	or,	if	no	longer	living,	were	at	the	(me	of	death	en(tled	to	be	registered	under	this	sec(on.	

•  	 	 Marginal	note:	
Idem	
(2)	Subject	to	sec(on	7,	a	person	is	en(tled	to	be	registered	if	that	person	is	a	person	one	of	whose	parents	is	or,	if	no	longer	living,	was	at	the	(me	of	death	en(tled	to	be	registered	
under	subsec(on	(1).	

•  	 	 Marginal	note:	
Deeming	provision	
(3)	For	the	purposes	of	paragraph	(1)(f)	and	subsec(on	(2),	

•  	 	 (a)	a	person	who	was	no	longer	living	immediately	prior	to	April	17,	1985	but	who	was	at	the	(me	of	death	en(tled	to	be	registered	shall	be	deemed	to	be	en(tled	to	be	
registered	under	paragraph	(1)(a);	

•  	 	 (b)	a	person	described	in	paragraph	(1)(c),	(d),	(e)	or	(f)	or	subsec(on	(2)	and	who	was	no	longer	living	on	April	17,	1985	shall	be	deemed	to	be	en(tled	to	be	registered	
under	that	provision;	and	

•  	 	 (c)	a	person	described	in	paragraph	(1)(c.1)	and	who	was	no	longer	living	on	the	day	on	which	that	paragraph	comes	into	force	is	deemed	to	be	en(tled	to	be	registered	
under	that	paragraph.	

	



Constitution Act, 1982 

Recogni+on	of	exis+ng	aboriginal	and	treaty	rights	

	

35.	(1)	The	exis(ng	aboriginal	and	treaty	rights	of	the	aboriginal	peoples	of	Canada	are	
hereby	recognized	and	affirmed.	

	

Defini+on	of	“aboriginal	peoples	of	Canada”	
(2)	In	this	Act,	“aboriginal	peoples	of	Canada”	includes	the	Indian,	Inuit	and	Mé(s	
peoples	of	Canada.	

	
Land	claims	agreements	
(3)	For	greater	certainty,	in	subsec(on	(1)	“treaty	rights”	includes	rights	that	now	exist	
by	way	of	land	claims	agreements	or	may	be	so	acquired.	

	

Aboriginal	and	treaty	rights	are	guaranteed	equally	to	both	sexes	
(4)	Notwithstanding	any	other	provision	of	this	Act,	the	aboriginal	and	treaty	rights	
referred	to	in	subsec(on	(1)	are	guaranteed	equally	to	male	and	female	persons.	



Cons+tu+on	Act,	1982	(cont.)	

Aboriginal	rights	and	freedoms	not	affected	by	Charter	

25.	The	guarantee	in	this	Charter	of	certain	rights	and	
freedoms	shall	not	be	construed	so	as	to	abrogate	or	
derogate	from	any	aboriginal,	treaty	or	other	rights	or	

freedoms	that	pertain	to	the	aboriginal	peoples	of	
Canada	including	

	(a)	any	rights	or	freedoms	that	have	been	recognized	

	by	the	Royal	Proclama(on	of	October	7,	1763;	and	

	(b)	any	rights	or	freedoms	that	now	exist	by	way	of	
	land	claims	agreements	or	may	be	so	acquired.	



B.	The	Indian	Act:	Original	Inten2ons	



	

“…that	we	have	been	pampering	and	coaxing	the	Indians;	that	

we	must	take	a	new	course,	we	must	vindicate	the	posi+on	of	

the	white	man,	we	must	teach	the	Indians	what	law	is…along	the	

whole	fron+er	of	the	United	States	there	has	been	war;	millions	

have	been	expended	there;	their	best	and	their	bravest	have	

fallen,	I	personally	know	General	Custer,	and	admired	the	gallant	

soldier,	the	American	hero;	yet	he	went,	and	fell	with	his	band,	

and	not	a	man	was	leY	to	tell	the	tale	-	-	they	were	all	swept	

away…”	[Emphasis	added]	



	

	

“The	execu+ons…ought	to	convince	the	red	man	

that	the	white	man	governs.”		



	

“The	great	aim	of	our	legisla+on	has	been	to	do	

away	with	the	tribal	system	and	assimilate	the	

Indian	people	in	all	respects	with	the	other	

inhabitants	of	the	Dominion…”		



C.	Recent	Developments	in	

En2tlement	to	Indian	Status		

	
– Lovelace	v	Canada:	C-31	1985	addressed	gender	

discrimina(on	in	legal	en(tlement	to	Indian	status	

– McIvor	v	Canada	2006:	addressed	further	gender	

discrimina(on	in	legal	en(tlement	to	Indian	status	

– Daniels	v	Canada	2016	establishes	that	federal	

jurisdic(on	extends	to	all	Aboriginal	Peoples.	

– New	case	in	Quebec:	addressed	even	further	

gender	discrimina(on	in	legal	en(tlement	to	

Indian	status	

	



II.	WHO	ARE	INDIANS?	

	

Truly?	

	

The	beau(ful	and	diverse	people	of	India.	



Terminology	

“Indian”:	Used	in	historic	legal	instruments,	Cons(tu(on	Act	1967,	
status	Indian	(registered	or	en(tled	to	be	registered	under	sec(on	6	of	
the	Indian	Act).	

	

“Aboriginal”:	Cons(tu(on	1982,	s	35	(rights)	and	25	(non-deroga(on)	
includes	First	Na(ons,	Me(s	and	Inuit.	Also	used	in	Australia.		

	

“First	Na2ons”:	Originates	in	the	cons(tu(onal	talks	(Charlo\own),	
terms	acquired	by	the	Indian	Act	as	the	legal	equivalent	of	“Band”,	
now	used	interchangeably	with	“Indian”.	

		

“Indigenous”:	Terms	used	in	interna(onal	fora	referring	to	Indigenous	
peoples	generally.	Current	poli(cally	correct	term.		



Key	Concepts	and	Features		

Ci2zenship	 Membership	

Contribu(on	 En(tlement	

Freedoms	and	responsibili(es	 Rights	

Agency	in	governance	 Legislated	Governance	

Descendence/Ascendence	 Blood	Quantum	

Canadian	status	regime	leg	en(tlement	 United	States	tribal	enrolment	regime	

Sec(on	6,	Indian	Act	formula	 Percentage	of	blood	calcula(on	



III.	THE	REAL	WORLD	

	

Social	effects	of	sec2on	6	on	views	of	“mixed	

marriages”:	

	

• Burials		

• Matrimonial	real	property	on	reserve		

• Access	to	programs	and	services		

• Residency	is	dis(nct	and	separate	from	

membership	and	ci(zenship	

	



Burials	

•  No	current	provision	preven(ng	the	burial	of	

non-Band	members	on	reserve	lands.	

•  Historically,	non-members	were	prevented	

from	burial	on	reserve	lands.	Non-members	

included	those	who	were	involuntarily	

enfranchised	before	1985.	



Family	Homes	on	Reserves	and	

Matrimonial	Interests	or	Rights	Act		

Purpose:	

	4	The	purpose	of	this	Act	is	to	provide	for	the	
	enactment	 	of	First	Na(on	laws	and	the	
	establishment	of	provisional		rules	and	procedures	

	that	apply	during	a	conjugal	 	rela(onship,	when	that	
rela(onship	breaks	down	or	on	 	the	death	of	a	spouse	or	
common-law	partner,	respec(ng	 	the	use,	occupa(on	
and	possession	of	family	homes	on		First	Na(on	reserves	
and	the	division	of	the	value	of	any		interests	or	rights	
held	by	spouses	or	common-law	 	partners	in	or	to	

structures	and	lands	on	those	reserves.		



Access to programs and services  

Health, vision, dental 

 
•  Access	to	programs	and	services	is	limited	to	

status	Indians.	Non-status	Indians,	even	if	

resident	on	reserve,	cannot	access	programs	

and	services	available	to	status-Indians.	



Residency 

Residency	is	dis(nct	and	separate	from	membership	

and	ci(zenship.	

	

Non-resident	of	reserve		

50	(1)	A	person	who	is	not	en(tled	to	reside	on	

a	reserve	does	not	by	devise	or	descent	acquire	

a	right	to	possession	or	occupa(on	of	land	in	

that	reserve.		

	



	

	

Thank	You	


